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SOCIAL CONTROL THROUGH THE RECONSTITUTION
OF MAN
LEROY

L.

LAMBORN*

The first attempt by a group of men to persuade an individual to conform
to established standards of conduct is unrecorded, and of itself, unimportant.
The attempt is unrecorded because it occurred soon after man became
distinguishable from other animals.1 The nature of the attempt is unimportant because, successful or not, it failed to engender satisfactory methods
of social control, whether present efforts are measured quantitatively or
qualitatively. 2

Societies and their subcultures have long been concerned with the establishment of standards of conduct conducive to internal peace, order, and
justice. 3 The police power of society and the informal rulemaking powers of
subcultures include reasonable efforts to safeguard the health, safety, morals,
and welfare of the group. 4 The standards of conduct agreed upon by rulemaking bodies, if subscribed to and followed by all individuals, would be
useful prophylactics to discord. 5 No standard, however, has been obeyed
6
by all individuals, and all individuals have disobeyed some standard.
If a society desires to retain and enforce a standard that is not honored,
it can encourage conformity to its norms in a variety of ways. Elimination of
the causes and conditions of nonconformity is one method. For example,
belief that extreme poverty is criminogenic 7 has prompted programs for
training the unskilled for employment at adequate income levels and
advocacy of a guaranteed annual income. Until methods of eliminating
nonconformity are more effective most societies will continue to take further
precautions to prevent the commission of crime by the use of, for example,
locked doors, alarm systems, and police patrols."
The primary method of preventing nonconformity, however, appears to
9
be the threat of deprivations for those who engage in proscribed conduct.
*A.B. 1959, Oberlin College; LL.B. 1962, Western Reserve University; LL.M. 1963, Yale
University; Assistant Professor of Law, University of Florida.
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See, e.g., PRIMATE BEHAVIOR (I. DeVore ed. 1965) regarding apparent animal problems

of social control; E. FROMM, THE REVOLUTION OF HOPE ch. 4 (1968) regarding "What Does
It mean to be Human?"
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Deterrence of some individuals from repetition and of others from initiation
of proscribed conduct is a widely recognized purpose of punishment. Moreover, the incarceration of an individual prevents his commission of most
proscribed conduct and may, if accompanied by appropriate programs, result
in his rehabilitation. However, it is not only the criminal process that
attempts deterrence, containment, and rehabilitation. Societal standards of
conduct include rules of games, etiquette, morals, contracts, and torts, as well
as crimes. Deprivations vary from a civil action, to loss of a license to do
business, to withdrawal of governmental benefits. They are as mild as ridicule
and ostracism or as severe as the draft,10 deportation, and civil commitment.
All such deprivations are societal means of encouraging conformity to
standards of conduct."
Until relatively recent times, despite articulation of the rehabilitative
ideal,' 2 the unsophisticated means utilized in most penal and mental institutions resulted in only temporary deprivations, followed by release of the
nonconformist with his individuality only slightly affected. Moreover, in
many instances the individual returned to freedom with attitudes more
antisocial than those possessed at the time of his incarceration.
Individuality has generally been respected not only because of ignorance
of effective reconstitutional methods, but also because of recognition of
the importance of freedom of thought,' 3 privacy in action,' 4 and the value of
eccentricity.' 5 Such qualities are deemed valuable not only to the individual
but also to society. Moreover, it has been difficult for any group to agree
upon the qualities of the "perfect" man when it considers the possibilities of
being able to mass-produce him.'1 6 It should be remembered, however, that

individuals have always attempted to influence the conduct of others by
force, indoctrination of youth, or by verbal persuasion.
Recent developments in sociology, psychology, biology, chemistry, and
physics have made possible drastic alteration of a person's individuality, if
the change is deemed worth the requisite time and money. Drugs, surgery,
monitoring devices, computers, and operant conditioning at their present
stages of development produce remarkable results. The present uncertainty
10. The draft has been utilized as punishment for certain active opponents of the
war in Viet Nam. See United States v. Gutknecht, 283 F. Supp. 945 (D. Minn. 1969),
(U.S. April 29, 1969)
aft'd, 406 F.2d 494 (8th Cir. 1969), cert. granted, 37 U.S.L.W. regarding the October 1967 memorandum of draft director Lewis B. Hershey to local
boards counseling them to speed the induction of young men who engage in illegal
activities.
11. See R. ARENS & H. LASSWELL, IN DEFENSE OF PUBLIC ORDER (1961).
12. See M. PAULSEN & S. KADISH, CRIMINAL IAW AND ITS PROCESSES 89 (1962).
13. See the many cases construing the first and fourteenth amendments to the Constitution of the United States, e.g., Thomas v. Collins, 323 U.S. 516, 530 (1945), referring
to "the preferred place given in our scheme to the great, the indispensable democratic freedoms secured by the First Amendment."
14. See Griswold v. Connecticut, 381 U.S. 479 (1965).
15. R. DUBos, So HUMAN AN ANIMAL (1968). But see W. WHYE, JR., THE ORGANIZATION MAN (1956).
16. See G.
GoALs (1968).
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as to goals and the temporary inadequacy of means have generally restricted
use of reconstitutive techniques to traditional systems of social control, which
the constantly rising crime rate 7 demonstrates to be inadequate in ensuring
peace, order, and justice. However, perfection or even minimal development
of reconstitutive techniques will force a reevaluation of the permissible
extent of societal interference with a person's individuality. For soon society
will be able to reconstitute man into the form deemed most desirable, with
methods that are both more pleasant and effective than traditional means
of social control.' s
The importance of the problem of social control, the impending perfection of new techniques for the reconstitution of man, and the knowledge
that man invariably utilizes technology available to him force the conclusion
that only time separates the prediction of social control through the reconstitution of man from actuality. This article will examine some of the
extant and more efficient foreseeable techniques of reconstitution. Formation
of new goals for social control and discussion of the nature of the ideal man
and society are left for other writers.
ETHOLOGY

Ethology, the study of animal behavior in the natural habitat, is one of
the sciences in which substantial recent development has caused considerable
controversy regarding the efficacy of attempting social control. On the one
hand, some scientists, through their observations of a wide variety of species,
have concluded that animals have a tendency toward certain types of aggression - a tendency that is not only innate but also necessary to the survival
of the species. Through observation and extrapolation man, another variety
of animal, is inferred to have a similar tendency toward aggression. 9 Such a
tendency would help to explain wars and interpersonal strife that have
accompanied man throughout his development. 20 That explanation might,
however, prompt a fatalism that if baseless would prove detrimental to
efforts toward decreasing the incidence of such wars and interpersonal strife the goal of social control.
On the other hand, equally prominent scientists have pointed out that
not all animals display tendencies toward aggression and that in any case
extrapolation of a theory that may satisfactorily explain animal behavior is
hardly a sound basis for explaining human behavior. Rather, it is argued,
human nature, which seems to vary so greatly among individuals and societies,
would be better explained in terms of the environment of the individual
21
and of the group.
17. See U.S.

FEDERAL BuREAu OF INVESTIGATION, UNIFORM CRIME REPORTS 1967 (1968).
18. See Rogers & Skinner, Some Issues Concerning the Control of Human Behavior: A
Symposium, 124 SCIENCE 1057 (1956).
19. See R. ADREY, AFRICAN GENESIS (1961); R. ARDREY, THE TERRITORIAL IMPERATIVE
(1966); K. LORENZ, ON AGGRESSION (1963); D. MORRIS, THE NAKED APE (1967).
20. See W. GOLDING, LORD OF THE FLIES (1954) for a fictional account of the innate

aggression of man.

21.

See MAN AND AGGRESSION (M. Montagu ed. 1968).
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The ethological controversy resembles, with perhaps more objective
evidence, the longstanding controversy regarding the relative importance of
heredity and environment as factors governing human conduct, and the
22
even more philosophical controversy regarding free will and determinism.
Thus far, the heredity-environment and freewill-determinism controversies
remain unsettled, with perhaps the wisest recourse being compromise. Most
would agree that each individual's conduct is the product of his own particular environment and genetic structure. 23 Because the ethological controversy
is similarly unresolved and because recent developments in other disciplines
are based upon the premise that neither heredity nor environment alone
governs man's conduct, it will perhaps be satisfactory for purposes of social
control to retain the pragmatic attitude adopted toward the earlier disputes.
This attitude is that whether man has free will or is predetermined to perform in a certain manner, holding him responsible for his conduct has
appeared effective in controlling it.
Thus, it is probable that society will continue to treat individuals as at
least partially responsible for proscribed conduct, even if a tendency toward
aggression contributed to the result. Apparently, the major difference for
the future will be that instead of punishing the nonconforming individual,
society will require his reconstitution into a conforming citizen, the reconstitution sometimes taking the form of genetic change and at other times
the form of environmental change.
RECONSTITUTION OF THE INDIVIDUAL

The extent of the right of society to force the individual to conform
to certain standards has long been debated. 24 The resolution of the controversy has favored neither the totalitarians nor the anarchists. It has
necessarily involved compromise, with the individual unfettered by standards
of conduct in many situations and restricted in many others. In restricted
areas the individual is still free to disregard the standard and take his chances
regarding apprehension, conviction, and punishment. Laws themselves rarely
say: "Thou shalt not. .... - but rather they take the form of: "Whoever
commits treason against this state shall be punished by imprisonment in the
state prison for life at hard labor."2 5 The question of the right of society
to enforce conformity takes on a new importance when scientific developments enable reconstitution of the nonconforming individual into a conforming citizen.
Conformity to societal standards has a certain usefulness. A society
composed of individuals of uniform height, weight, and good health would
economize clothing production and facilitate medical progress in discovering
cures for unconquered diseases. The economics of physical uniformity must
22.
23.

See DrrEi NrsM AND FREEDomM N THE AGE OF MODERN SCIENCE (S. Hook ed. 1958).
See A. ALLAND, JR., EVOLUTION AND HUMAN BEHAVIOR 8 (Am. Museum Science Book

1967).
24. See

25.

H. PAcKER, THE LImmiS OF THE CRIMINAL SANCTION (1968).
FLA. STAT. §779.01 (1967).
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be balanced against the probability of boredom often produced by uniform
houses, cars, and clothing. Similarly, one cannot ignore the question of
whether the means to uniform good health, such as proscribed matings,
sterilization, abortions, or infanticide, are destructive of equally important
values.
Of probably greater concern, however, is the wisdom of seeking a
psychological uniformity. Most persons would agree that destroying the
individual's desire to harm another is a worthy goal. It might well be asked,
however, whether the psychological factors that prompt physical aggression
against others are not intimately related to the factors that prompt legitimate
productivity.2 6 Can one of two interrelated drives be stifled while the other is
encouraged? If not, to what extent should aggression be controlled? It
might prove desirable to stop killings, but not fisticuffs, if a limitation of
aggressive drives reduces productivity. Moreover, until more is known of
the causes and conditions of creativity,2 it would appear unwise to reconstitute potential melancholy persons who might develop into Beethovens or
potential nearsighted persons who might develop into Einsteins. It might
even be desirable to allow a bit of nonconformity in order to prevent boredom
from settling upon society. Of course, individuals could be reconstituted
in such a manner as to be satisfied, or even happy, with that which would
prove boring to contemporary man. Such a technique would seem necessary
in a society of uniform citizens in order to fill the jobs that are presently
2-

performed by less talented individuals.

1

It is not necessary that society intervene in the lives of all individuals in
order to be justified in interfering with the lives of some. That premise is
accepted today, with existing means of affecting human conduct. It need not
be altered as techniques of social control become more sophisticated, but it
should be reexamined. John Stuart Mill has written quite comprehensively
on the subject. "[T]he only purpose for which power can be rightfully
exercised over any member of a civilized community, against his will, is to
prevent harm to others." 29 Harm to others, however, ranges from conduct
that is merely offensive to the morals of another to that which causes his
death. It may well be that commission of proscribed conduct by the individual should be a prerequisite to societal intervention. The applicable maxim
is that each dog is allowed one bite. A further question involves the extent
26.

See R. WILLIAMS, FREE AND UNEQUAL: THE BIOLOGICAL BASIS OF INDIVIDUAL LIBERTY

(1953).
27. See MacKinnon, The Nature and Nurture of Creative Talent, 17 AM. PSYCHOLOGIST
484 (1962); Torrance, Current Research on the Nature of Creative Talent, 6 J. COUNSELING
PSYCHOLOGY 309 (1959).

28. See A. HUXLEY, BRAVE NEW WORLD (1932) in which a future society through
prenatal deprivations and treatment induces deficiencies of intellect and tolerance to
normally unpleasant conditions in certain citizens so that otherwise undesirable jobs are
happily filled. B. SKINNER, WALDEN Two (1948), however, suggests that a society can fill
unpleasant jobs voluntarily by requiring that the persons involved spend appreciably less
time on those jobs than is the norm.

29. J. MILL, ON LIBERTY ch. 1 (1859). But see P. DEVLIN,
(1965).
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of reconstitution appropriate to prevent the recurrence of a particular type
of proscribed conduct. If it is desirable for society to reconstitute the
individual who has proved his nonconformity is it not reasonable to reconstitute the thus far conforming individual who is believed highly likely to
engage in proscribed conduct? If it can be shown, for example, that children
of divorced parents of low income, who do not attend school regularly, and
who receive minimal adult supervision will, in 99 out of 100 cases, commit
a serious crime of violence against another person before they are twenty-five
years old, is it not desirable for society to reconstitute such individuals so
that they will not commit such crimes? Existing laws regarding incitement,30
conspiracy,31 attempts, 3 2 vagrancy,3 3 and reckless driving 4 are precedents for
the punishment of individuals who have not, but are believed likely to,
cause harm. It does become difficult to determine the degree of accuracy of
the prediction of nonconformity requisite to justified societal intervention.
Certainly the standard of probable cause, 35 traditionally used for arrests in
criminal cases, and even reasonable suspicion,36 used for stopping and frisking,
is unsatisfactory for present purposes. Perhaps "reasonable ground to believe
that such person probably will engage in" proscribed conduct, the more
lenient standard of the McCarran Act, is appropriate. 37 Moreover, the extent
of reconstitution justifiable for those individuals who are merely suspected
of being prone to nonconformity of some type at some time in the future
is problematical.
If, however, it is ascertained that the possibility of nonconformity of a
serious nature exists in all individuals and that men differ only in the degree
to which they are susceptible and the types of proscribed conduct that they
are likely to commit, then it would seem wise to reconstitute all individuals
to the extent necessary in each case to ensure their conformity. The goal
would be not merely reconstitution of the individual, but reconstitution of
mankind. Such a reconstitution would be initiated prior to conception,
continue during gestation, extend throughout the life of the individual, and
be intensified in those cases in which prior reconstitution has not prevented
nonconformity. Such a comprehensive program would vary in its infringements upon freedom, in that the individual prior to conception and birth
is not likely to feel restricted by substantial reconstitution, and after nonconforming conduct is less likely to claim persuasively injustice in being
substantially reconstituted; thus, the relatively mild reconstitutions between
birth and any nonconformity would seem acceptable. An individual's lack of
acceptance of the concept could, of course, be deemed a nonconformity and
therefore the ground for more substantial reconstitution. The extent of
30. See, e.g., FLA.
31. See, e.g., FLA.
32. See, e.g., FLA.

STAT.
STAT.

33. See, e.g., FLA.
34. See, e.g., FLA.

STAT.
STAT.

35.

STAT.

§870.01 (2) (1967).
ch. 833 (1967).
§776.04 (1967).
§856.02 (1967).
§317.211 (1967).

U.S. CONsT. amend. IV.

36. See, e.g., Terry v. Ohio, 392 U.S. 1 (1968).

37. 50 U.S.C. §813 (a) (1964).
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permissible deviation from standards of conduct can vary, as can the extent
of permissible societal reconstitution. Reconstitutions prior to the commission of nonconforming conduct may be slight or severe depending upon the
accuracy of the prediction of nonconformity and the seriousness of the
nonconformity predicted. Counseling on an intermittent basis may prove
satisfactory for the individual whose chances of committing a minor nonconformity are slight. Civil commitment for life, on the other hand, may be
necessary for the individual deemed homicidally insane. Societal reconstitution after the commission of proscribed conduct will also depend upon the
extent of the nonconformity and the likelihood of repetition, but can be
more easily justified because the individual has demonstrated his nonconformity. Of course, due process of law'3

must be observed, and arguments sug-

gesting that reconstitution is cruel and unusual punishment must be satisfactorily answered, perhaps as is done today, by pointing out that the treatment is not for the purpose of punishing the individual, but for the purpose
of helping him. 39 The question remaining is whether to limit treatment to
preventing recurrence of the specific nonconformity, or totally to reconstitute
the individual. Should the punishment fit the crime, or the criminal?
The present state of the various sciences is such that the accuracy of
the prediction of nonconformity and the effectiveness of the various types
of reconstitution are subject to question. For those reasons, as well as for
considerations of social and economic costs, progress in the area should be
deliberate, rather than precipitate.
PRECONCEPTION RECONSTITUTION

Attempts at preconception reconstitution of man, although not always
successful, and certainly of limited scope, are well established. For a variety
of reasons society grants only certain individuals the right of procreation.
Unauthorized individuals who engage in conduct with a high degree of risk
40
of procreation are subject to punishment for fornication or adultery.
However, many individuals are duly licensed by society. One prerequisite for
the marriage license is examination of the applicants for presence of venereal
disease. 41 That examination, in conjunction with treatment, not only prevents
contagion between spouses and other adults, but also helps to preclude the
infection of children by the mother at, before, or after birth. Moreover, most
societies proscribe the marriage of individuals related to one another within
a certain degree,' 2 because it is thought that genetic inbreeding tends to produce physically or mentally defective children.
38. U.S. CONST. amends. V, XIV.
39. See Frankel, Preventive Restraints and Just Compensation: Toward a Sanction Law
of the Future,78 YAE L.J. 229 (1968).
40. See, e.g., FLA. STAT. ch. 798 (1967); Young, Alverson & Young, Court-Ordered Contraception,55 A.B.A.J. 223 (1969).
41. See, e.g., FLA. STAT. §741.051 (1967).
42. See, e.g., FLA. STAT. §741.21 (1967). See also, e.g., FLA. STAT. §741.11 (1967), prohibiting marriages between "white and negro persons" [sic].
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Society more directly interferes with procreation through compulsory
sterilization of mental defectives, based on the belief that "three generations
of imbeciles are enough." 43 Castration, occasionally utilized in the treatment
of sexual offenders, 44 diminishes their chances of producing defective children,
and the general proscription of conjugal visits inhibits procreation by persons
45
sentenced to prisons or other institutions.
Society also attempts to reconstitute man through means short of precluding effective intercourse. For example, the Food and Drug Administration's
ban on the distribution of thalidomide undoubtedly prevented the birth of
many defective children.4 6 Moreover, one of the principal arguments against
the legalization of such substances as LSD is the belief that its use might
cause genetic damage.47 Addiction of an unborn child due to a common
blood supply with the addicted mother is urged as ample reason for the laws
48
forbidding the use of heroin.
Although society does not directly intervene, physicians may recommend
the postponement of conception, adoption, artificial insemination by approved
donors, or abortion because of such factors as the inheritable nature of
hemophilia or the effect upon the child of the mother's contracting rubella
during pregnancy. It is estimated that each individual carries from three
to eight potentially lethal genes, most of which are recessive. Of the 250,000
babies born with important birth defects each year, approximately twenty
per cent are solely the result of inherited gene defects, which may be caused
by such substances as artificial sweeteners, LSD, or caffein, or have been
inherited; twenty per cent are the result of environmental factors during
pregnancy, such as rubella, thalidomide, or radiation; and sixty per cent are
the result of interaction between environment and heredity.49
Effective preconception reconstitution of man attempted by societal
standards regarding contagious and hereditary diseases or defects is at an
early stage of development. However, practices that have become common
in improvement of such animals as dogs and horses are, contemporary
moral considerations aside, readily adaptable to man. For a simple example,
Jerome Hirsch has demonstrated that the normal behavior of fruit flies to
fly in an upward direction against the pull of gravity can be reversed by the
43. Buck v. Bell, 274 U.S. 200, 207 (1927); THE MENTALLY DISABLED AND THE LAW ch. 6
(F. Lindman & D. McIntyre eds. 1961).
44. See S. RUBIN, LAW OF CRIMINAL CORREcTION 357 (1963).
45. See Hopper, The Conjugal Visit at Mississippi State Penitentiary,53 J. CRIM. L.C. &
P.S. 340 (1962).
46. See L. LADER, ABORTION ch. 2 (1966).
47. See Cohen, Hirschorn & Forsch, In Vivo and In Vito Chromosomal Damage Induced
by LSD-25, 227 NEW ENG. J. MEDICINE 1043 (1968). But see Freedman, A Psychiatrist Looks
at LSD, 32 FED.PROBATION 16 (1968).
48. See Stem, The Pregnant Addict, 94 AM. J. OQsrurscs & GYNECOLOGY 253 (1966).
49. See A. Guttmacher, The Shrinking Non-Psychiatric Indications for Therapeutic
Abortion, in THtAPEmrc ABORTION (H. Rosen ed. 1954) indicating that at least 30% of
the children whose mothers have German measles before the twelfth week of pregnancy are
born with congenital abnormalities. See R. Stock, Will the Baby Be Normal?, N.Y. Times,
Mar. 23, 1969, §6 (Magazine), at 25.
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process of artificial selection. Most of the flies in the original test sample
ended at the top of a maze that allowed a series of choices whether to fly up
or down. The offspring of the flies that appeared at levels below the highest
point in the maze were successively bred, retested, and rebred. After several
generations, Hirsch's efforts resulted in a strain of downward flying fruit
flies, a rather drastic alteration of natural behavior. 50 If it is true, as the
facts seem to indicate, that environmental factors cause individuals with
below average intelligence to have a higher reproductive rate than those
with above average intelligence, then the indications for high heritability of
intelligence levels would lead us to place further controls on procreation.-'
One difficulty in the use of an artificial selection process is that the
extent of the interrelationships between the variety of genetically controlled
behavior traits is unknown. 52 That is, some desirable traits may be closely
connected to some undesirable traits, the result being that it must be decided
whether the selection of the one trait is worth the concomitant but undesired
selection of the other. For example, Julian Huxley and others have suggested
that schizophrenia has a genetic basis, which might prompt an artificial
selection process to eliminate the defect. However, medical records of
schizophrenics show them to be highly resistant to physical stress, such as
certain infectious diseases and severe burns. 53 Whether it is worth encouraging
resistance to infectious diseases and burns at the risk of increasing the incidence
of schizophrenia or, conversely, whether it is worth discouraging schizophrenia
at the risk of decreasing resistance to infectious diseases and burns is a difficult question.
If it is discovered that certain characteristics of man, such as a tendency
toward aggression or a tolerance for alcohol, are genetically controlled, it
would be possible by the process of artificial selection to produce individuals
with or without those characteristics. All that is required is experimentation
to ascertain which characteristics are genetically influenced, examination of
the population to determine which individuals possess the desired genetic
structure, and a limitation of procreation to those individuals.5 4 Of course,
ample protection must be provided against the artificial selection of interrelated but undesirable characteristics. It may be that aggression is normal
behavior for man and that removing that characteristic would defeat his efforts
to cope successfully with his environment. 55 Precedent for genetic experimentation exists in the work performed in Germany during the 1930's and
1940's. 5 5 Prisoners in the United States have long shown an interest in

50.

Hirsch & Erlenmeyer-Kimling, Sign of Taxis as a Property of the Genotype, 134
835 (1961).
51. See E. Mayr, Biological Man and the Year 2000, 96 DAEDALUS 832 (1967).
52. A. ALLAND, JR., supra note 23, at 129.

ScIENcE

53. Id. at 134.
54.

See G. SHAW, MAN AND SUPERMAN (1903).

55. See Coser, Some Social Functions of Violence, 364 ANNALS 8 (1966); Montagu, The
Biologist Looks at Crime, 242 ANNALS 46 (1941).
56. E.g., N.Y. Times, July 30, 1934, at 4, col. 6.
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assisting medical science. 57 The internment centers in this country during
the 1940's would have been good testing grounds, inasmuch as large numbers
of persons of both sexes and all ages were residents. 58 It would be unwise
to attempt a mass program of artificial selection before extensive investigation
has been carried out in a limited population.
Due to random variations (the basis of Darwin's theories) -9 in the genes
of offspring of artificially selected individuals, and the difficulties of predictions
inherent in Mendelian genetics, 60 it will not be possible to completely
reconstitute man prior to conception. That is, characteristics of the offspring
of artificially selected individuals will not be uniformly predictable.61 However, since it is now possible to create human life in a test tube,62 as prophesied by Aldous Huxley,63 it would seem that his Bokanovsky process of
forcing the fertilized egg to bud and produce up to ninety-six identical fetuses
may be feasible. Even now scientists predict the ability to use a single cell of
any individual to recreate precisely, in genetic terms, that individual, inasmuch
as each cell contains the genetic code. Well-documented experiments have
involved inserting the nucleus from the skin cell of an adult frog into an
unfertilized frog egg from which the original nucleus had been extracted.
The altered egg subsequently developed into a normal frog genetically identical to the frog from which the transplanted nucleus had been obtained. If, as
is believed, that technique can be extended to man, the only remaining problem is to decide which individuals are to be mass-produced. The altered egg
could be reimplanted in the uterus of its original mother, or of any other
woman.

64

In view of successful application of computers to the selection of compatible dates and mates according to a comparison of personal characteristics,
it would appear advisable to add to the computer input factors concerning
individual characteristics found to have potentially deleterious contagious or
genetic effects. As an additional safeguard all prospective spouses could be
65
required to be screened by the computer.
PRENATAL RECONSTITUTION

If individuals who should have been prevented from conceiving are
through error permitted to conceive, if the disease or defect is more easily
57.
FLA.

See statements of Prof. Marcus A. Plant in The New Biology and the Law, 21 U.

REV. 438 (1969).

58. See Korematsu v. United States, 323 U.S. 214 (1944); A. BOswoRTH, AMEmCA'S
CONCENTRATION CAMPS (1967); Myerson, Concentration Camps: Whose Fantasy?, CIVIL
LmERTIEs, Feb. 1969, at 8.
59. See A. Aw.ANm, JR., supra note 23, at ch. 1.
60. Id. at ch. 2.
61. See R. WmiLAms, BIOCHEMICAL INDIVIDUALITY (1956).

62. N.Y. Times, Feb. 15, 1969, at 31, col. 7.
63. A. HuxLEY, BRAVE NmV WoRL ch. 1 (1932).
64. See N.Y. Times, Dec. 27, 1968, §1, at 10, col. 2; Control of Life, LIrE, Sept. 10, 1965,

at 59.
65. The Party in G. ORwEUL, 1984 (1949) requires marriages of all members to be approved by a special board.
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detectable after conception, or if the disease is contracted after conception,
then the embryo and fetus should be examined for the presence of nonconformities. Perhaps imperfections presently undetectable prior to conception
would be better treated at the prenatal stage. 6 6 For example, the fetus of the
thalidomide user is not always deformed. Nor is the presence of the XYY
chromosome distortion ascertainable until after conception. However, fetal
electrocardiograms and X-ray photographs can reveal certain physical deformsities, and analysis of the chromosomes of the cells in the amniotic fluid surrounding the unborn child can reveal genetic defects such as Down's syndrome or Mongolism, the XYY chromosome distortion, and about thirty other
defects.67

Through use of drugs or intrauterine genetic manipulation the fetus
could be reconstituted to conform to societal standards. Rhesus haemolytic
disease, which may be caused if the mother is Rh negative and the father Rh
positive, may be detected through examination of the amniotic fluid. It can
be treated by giving the fetus a blood transfusion, which is successful in about
forty per cent of the cases. Other genetic defects can be remedied by bypassing
the genes and artificially supplying the enzymes they produce or even by
reforming the defective cells by removing them, allowing them to grow next
to normal cells, and reimplanting them when they have been reconstituted. 68
Fetuses deemed beyond successful reconstitution can be removed through
abortion and the parents permitted to try again if the odds favor a successful
conception.6 9 Of course, certain nonconformities do not ordinarily manifest
themselves until birth. Infants having nonconformities that appear uncorrectable through predeviational and postdeviational reconstitution can be
easily disposed of immediately after the initial examination.
It may be argued that human nature being what it is (at least until
reconstitution of the individual produces full conformity), couples will not
always present themselves for tests before intercourse, that pregnant women
will not always present themselves for examination, and that not all children
will be born in hospitals. One solution to the problem of the possibilities
for nonconformity inherent in such situations is to require a set of documents,
analogous to a pedigree, for each individual. A complete set would show
that the individual's parents were duly examined and approved, that he was
born and approved in an accredited hospital, and that he had received the
required periodic examinations, just as today society requires that individuals
66. See, e.g., FLA. STAT. §383.08 (1967) requiring pregnant women to have blood tests
for syphillis.
67. N.Y. Times, Feb. 2, 1969, §1, at 76, col. I; R. Stock, Will the Baby Be Normal?,
N.Y. Times, Mar. 23, 1969, §6 (Magazine), at 25.
68.

See H.

KAHN

& A.

WIENER,

a Genetic Engineering, 56 J. oF

THE YEAR

HERPEnrY

2000 108 (1967); R. Hotchkiss, Portents for

197 (1965); J. Coniff, The World of the Unborn,

N.Y. Times, Jan. 8, 1967, §6 (Magazine), at 40, 100; R. Stock, Will the Baby Be Normal?,
N.Y. Times, Mar. 23, 1969, §6 (Magazine), at 25; R. Stock, The XYY and the Criminal, N.Y.

Times, Oct. 20, 1968, §6 (Magazine), at 30; N.Y. Times, Dec. 27, 1968, §2, at 10, col. 2.
69. ALI MODEL PENAL CODE §230.3 (Proposed Official Draft 1962) allows abortion when
two physicians believe that "there is substantial risk that . . . the child would be born with
grave physical or mental defect .... "
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carry proof of draft registration and current selective service classification.70
Failure to produce a satisfactory record upon reasonable request of the authorities could be grounds for immediate examination and, if necessary,
reconstitution.
PREDEVIATIONAL RECONSTITUTION

The preceding discussion concerns efforts to reconstitute the individual
prior 'to his conception and birth, primarily through manipulation of
genetic factors. The present and following sections consider efforts to
reconstitute the individual through environmental changes, which may
become necessary when earlier techniques prove ineffective in preventing
nonconformity. Even when scientific knowledge has progressed to the point
where preconception and prenatal reconstitutions of the individual are
effective in eliminating inheritable and contagious nonconformities, it is likely
that events following birth will have substantial effects upon an individual's
aptitude for nonconformity. It may therefore be necessary to examine individuals periodically after birth in order to ascertain their predilection for
nonconformity and to reconstitute certain persons, even though they have
yet to perform any proscribed conduct. 71 Such predeviational examination
and reconstitution may be even more essential prior to full development of
preconception and prenatal reconstitution. For example, although the intellectual impairment of phenylketonuria apparently has a genetic basis and
therefore may eventually be eliminated through preconception reconstitution,
it can presently be treated successfully with appropriate diet,7 2 a predeviational reconstitution technique. Sociological factors are commonly considered
in an attempt to predict the commission of crime. Readily available statistics
demonstrate that persons convicted of crime usually reside near the place the
crime was committed and that areas where the crime rates are highest are
characterized by low average income, high dependency upon public welfare,
inadequate housing, and other factors associated with poverty.73 That the
full panoply of crimes occurs in middle-class and wealthy neighborhoods is
evidence that poverty is not the sole cause of nonconformity and also suggests
that antipoverty programs in and of themselves will not eliminate nonconformity. Moreover, not all inhabitants of poverty-stricken areas are, to any
serious extent, nonconformists, so that broad scale reconstitution of slum
dwellers is perhaps as yet unjustified.
Psychological factors are undoubtedly more significant for purposes of
social control. It is the uncommon school system that does not administer
a variety of intelligence and personality tests. 74 Such tests, given to all
70.

32 C.F.R. §§1617.1, 1623.5 (1962).

71.

Compare the requirement of semiannual inspection of motor vehicles, FLA. STAT.

§325.12 (1967).
72. See Russell, Effects of "Biochemical Lesions" on Behavior, 14 AcrA PSYCHOLOGICA

281 (1958).
73. See R. BENSING & 0. SCHROEDER, HOMICIDE IN AN URBAN
74. A. W~sriN, PRIVACY AND FREEDOM chs. 6, 10 (1967).
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students, are often the basis for more intensive testing of apparently abnormal
individuals. As a result of such tests students are often assigned to special
programs for the gifted or the retarded. Sheldon and Eleanor Glueck, and
others, have for many years been concerned with developing an easily administered and scored test that will predict the likelihood of a child's committing
a delinquent act. The Gluecks found that three factors best distinguish
delinquents from nondelinquents: supervision of the boy by ii.,
supervision of the boy by his mother, and family cohesiveness. After combining those factors, the Gluecks have had measured success, attaining
approximately a seventy per cent accuracy in predicting delinquents and an
eighty-five per cent accuracy in predicting nondelinquents. 5 As such predictions approach certainty and become more specific regarding the type of
delinquency, society may become less hesitant to reconstitute the individuals
whose nonconformity is predicted.
Physiological factors are also considered in predicting nonconformity. Some
studies have indicated that certain types of proscribed conduct are accom6
panied by, if not caused by, the presence of certain substances in the body,7
some of which appear to be innate, others to be the result of contagion. Recent
investigations indicate the presence of an extra Y (male) chromosome
attached to the standard XY chromosome (the XYY chromosome distortion)
in a substantial percentage of individuals who have performed certain types
of proscribed conduct.77 Further investigation will reveal the predictability
of nonconformity and its nature by persons having the XYY chromosome
distortion. Reconstitution through genetic alteration or through special
psychological treatment prior to the opportunity for the XYY individual to
commit proscribed conduct may be justified. Scientists will gradually discover
other genetic characteristics or foreign substances acquired by the body that
affect the conduct of the individual.78 As those developments are made,
society can utilize the knowledge to perfect mankind.
The predeviational sociological, psychological, and physiological tests
described above can be conducted for the purpose of discovering a variety of
abnormalities. Certain physical deficiencies are of interest to society, not
because they increase the chances of an individual's committing proscribed
conduct, but because they may be contagious and harmful to the individual
or to others if not treated. Periodic examinations for cancer and venereal
disease prevent the death and suffering of many of the persons examined,
while treatment or quarantine prevents others from contracting the diseases.
Other deficiencies are related to proscribed conduct and are the object

75.
in

See D. Gottfredson, Assessment and Prediction Methods in Crime and Delinquency,

PRESIDENT'S

COMMISSION

ON

LAW

ENFORCEMENT

AND

ADMINISTRATION

OF

JUSTICE,

TASK

(1967).
76. See A. ALLAND, JR., supra note 23, at 134 referring to the suggestion of J. Huxley
et al that schizophrenia has a genetic basis.
77. A. Montagu, Chromosomes and Crime, 2 PSYCHOLOGY TODAY 43 (1968).
78. See A. Rosenfeld, The Psycho-biology of Violence, LIFE, June 21, 1968, at 67; see
FORCE

REPORT:

JUVENILE

DELINQUENCY

AND

YOUTH

CRIME

N.Y. Times, May 15, 1968, at 15, col. 1; St. Petersburg (Fla.) Times, Oct. 25, 1968, §A at

16, col. 1.
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of examination for that reason. A test developed by Samuel Bogoch, involving
the detection of a protein in the cerebrospinal fluid, has been up to ninety
per cent accurate in calculating the degree of psychosis in 338 persons given
the examination. 9 Although psychosis is not necessarily causative of proscribed conduct, it may be grounds for civil commitment for treatment.
Similarly, narcotic addiction is not in itself criminal, because the Supreme
Court in Robinson v. Californiahas deemed it cruel and unusual punishment
to penalize a man for a disease.80 Narcotic addiction is of course a major
reason for narcotic use, which by judicial legerdemain can be punished constitutionally. The moral condemnation underlying the rationale for penalizing narcotic use is supported by the existence of the secondary crime engendered by the artificially high cost of narcotics. Alcoholism receives similar
treatment from the courts. The Robinson rationale will probably protect
the individual from penalties for being an alcoholic, but Powell v. Texas
shows that conduct (public intoxication) caused by alcoholism can be
penalized.81 Moreover, neither voluntary addiction nor intoxication is generally a defense to secondary crime.
Although addiction, alcoholism, and insanity cannot be punished
constitutionally, they can subject the individual to nonpenal treatment. For
example, the addict may be involuntarily committed for treatment with
methadone;8 2 the alcoholic may be involuntarily committed for detoxification;s s the insane person may be involuntarily committed for psychiatric
treatment; 4 the psychopath may be involuntarily committed for treatment;8 5
and the juvenile, if neglected or delinquent, may be involuntarily committed
for supervision.8 6
The tests previously mentioned, if conducted periodically, result in early
discovery of abnormalities, which facilitates their treatment and prevents
contagion. In many instances, however, it may be wise to use preventive
reconstitution on all individuals prior to the commission of a nonconformity
and even in the absence of any prediction of nonconformity. It is common,
for example, for the newly born to be treated with silver nitrate to prevent
eye damage.87 Most children receive vaccinations against smallpox, polio, and
measles, and tests for tuberculosis.8 8 Chlorine and fluorides are added to

79.
80.
81.
82.

N.Y. Times, May 5, 1968, §1, at 1, col. 6.
370 U.S. 660 (1962).
392 U.S. 514 (1968).
See, e.g., Narcotic Addict Rehabilitation Act of 1966, 18 U.S.C. §§4251-55

(Supp.

M, 1968).

83. See PRESMENT'S COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION OF JUSTICE,
TASK FORCE REPORT: DRUNKENNESS (1967).
84. See, e.g., FLA. STAT. §394.201 (1967); cf. T. SZASZ, TiB MYTH OF MEFAL ILLNESS
(1961).
85.

See, e.g.,

FLA. STAT.

§917.12 (1967). See also Minnesota v. Probate Court, 309 U.S.

270 (1950).
86.

See, e.g., FLA. STAT. §39.11 (1967).

87. See, e.g., FLA. STAT. §383.04 (1967).
88. See Zucht v. King, 260 U.S. 174 (1922); Jacobson v. Massachusetts, 197 U.S. 11

(1905).
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the water supply to prevent disease; vitamin D is added to milk; salt is
iodized.
As additional causes of nonconformity are discovered, and as drugs are
developed to counteract them, they too can be given to the general populace
at birth and throughout life. Preventive reconstitution need not be confined
to the administration of chemicals, for psychological means of deterring nonconformity may prove equally effective. Such techniques as subliminal
advertising, sleep learning, hypnosis, and polygraphy are already in use.' 9
Most persons agree that the childhood years are of great importance in
shaping the character of the individual. 90 Of course, the structure of society
affects the parents who rear the children, as well as the children directly. 91
Different psychologists place a varying emphasis upon different periods of
a child's life, but even laymen have long been aware of the so-called "formative years." The influence of the parents, especially the mother, cannot be,
and has not been, underestimated. Organized religions have for centuries
demanded a role in the training of the child. Some organized societies have
regarded the influence of parents as detrimental competition, as evidenced
by the requirement in ancient Sparta that boys of age seven be reared in
barracks. 92 Plato suggests that the children who are to become the elite
guardians be reared and educated away from the parents, 93 and some communal societies in more recent times have advocated that all children be
reared and educated commonly. 94 If the whole process of rearing children is
one of civilizing them, that is, encouraging behavior that contributes toward
a more pleasant and productive life for all, 95 then it would seem elementary

that such an important task not be left in the hands of amateurs, who have
over the centuries demonstrated their ineptitude. Certainly the inculcation
of proper values in the formative years would be facilitated in institutions
designed for that purpose, staffed by trained personnel. 96
89. A. HUXLEY, BRAVE NEW WORLD (1932) envisages a society in which "hypnopaedia,"
or the repetition of moral judgments during the sleep of children, accompanies conditioning
as basic to socialization. See also V. PACKARD, THE HIDDEN PERSUADERS (1957). Doubt has

been cast upon the success of those techniques. See, e.g., I. Goldiamond, Statement on Subliminal Advertising, in CONTROL OF HUMAN BEHAVIOR 277 (R. Ulrich, T. Stachnik & J.

Mabry, eds. 1966); Emmons &:Simon, The Non-recall of Material Presented During Sleep,
69 AM. J. PSYCHOLOGY 76 (1956); Orne & Evans, Social Control in the Psychological Experiinent: Antisocial Behavior and Hypnosis, 1 J. PERSONALITY & SOCIAL PSYCHOLOGY 189 (1965);
J. Skolnick, Scientific Theory and Scientific Evidence: An Analysis of Lie Detection, 70
YALE L. J. 694 (1961).
90. See R. DUBOS, So HUMAN AN ANIMAL (1968).
91. D. RiESMAN, THE LONELY CROWD 19 (Doubleday Anchor Books 1950).
92. H. MITCHELL, SPARTA 167 (1952).
93. PLATO, REPUBLIC bk. 5.
94. Cf. B. BETrELHEIM, CHILDREN OF THE DREAM 134 (1969) reporting that children of
the kibbutz are separated from their parents at age four days for communal education. See
also B. SKINNER, WALDEN Two (1948).
95. See J. DOLLARD, L. DOOB, N. MILLER, 0. MoWRER & R. SEARS, FRUSTRATION AND AGGRESSION

(1939); Harris, Wolf & Baer, Effects of Adult Social Reinforcement on Child Be-

havior, 20 YOUNG

CHILDREN 8 (1964).
THE CHILDREN OF THE DREAM

96. B. BETrELHEIM,

(1969); see B.
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Most American children are allowed to live with their parents but are
required to attend school from the age of six until the age of sixteen.97 The
inclusion of prayers9 and flag salutes99 in the schools is an overt attempt to
indoctrinate students with certain attitudes. Legislative requirement of
courses beyond the normal curriculum, such as instruction regarding driv0
and Americanism versus communism,102
ing, 00 alcohol, tobacco, drugs,'
demonstrates the range of topics - from the practical to the moral to the
political - that is regarded as being within the proper purview of public
education. The celebrated Scopes case amply proves that the validity of an
idea need not be the sole criterion of its place in the curriculum. Most
individuals attend public schools until graduation from high school at age
103
eighteen, and are then immediately eligible for universal military training.
Such training, which varies in length, is concerned with instilling discipline
and respect of authority, in addition to other goals. Certain categories of
persons are excused from service, and certain types are unable to qualify
because of physical or mental deficiency. However, throughout life all
individuals, regardless of intelligence level, are confronted with continuing
encouragements of conformity from news media, family, friends, acquaintances, employers, and government. 04 Although informal communications
may at first be difficult to control, certainly the mass media lend themselves
to restrictions in the interests of society.
Post-educational means of reconstitution are many; the desirability of
using a particular method depends upon the severity of the abnormality and
the type of nonconformity predicted. For example, programs to provide
better housing, clothing, food, and jobs for the poverty stricken would
contribute to the elimination of proscribed conduct that is caused or contributed to by poverty. 0 5 Children who are predicted to become nonconformists by a test similar to the Glueck's could be given special counseling or be
removed from the environment that is suspected of contributing to their
delinquency. 100 Those individuals who do not respond satisfactorily to milder
measures may be subjected to supervision in the form of incarceration in
structured environments or perhaps in half-way houses, a requirement to
report periodically to supervisors for counseling, or even castration or trans07
sexual surgery.

97. See, e.g., FLA. STAT. §232.01 (1967).
98. See, e.g., FLA. STAT. §231.09(2) (1967). See also Engel v. Vitale, 370 U.S. 421 (1962).
99.

See, e.g., FLA. STAT. § §231.09(1), 233.065 (1967).

100. See, e.g.,

FL.A. STAT.

§§233.063, 322.111 (1967).

See, e.g., FLA. STAT. §231.09 (1) (1967).
102. See, e.g., FLA. STAT. §233.064 (1967).
101.

103. 50 U.S.C. §453 (1964); 32 C.F.R. §1613.1 (1962).
104. J. BROWN, TECHNIQUES OF PERSUASION (1963); D. RIESMAN,
(1950); Patternsof Violence, 364 ANNALS 1-157 (1966).
105. See POVERTY IN THE AFFLUENT SocIETY (H. Meissner, ed. 1966).
106. See, e.g., FLA. STAT. §39.11 (1967).
107.

TiH

LONELY

CROWD,

Id. See also provisions for treatment of the addict, the alcoholic, the insane, and

the psychopath. Cf.

CONN. GEN. STAT. PEV.

§17-379 (1958), which allows the commitment
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The use of anthropotelemetry devicesl1s can enable supervisors to ascertain instantly the location of individuals. The sensors of more sophisticated
models will relay the presence of alcohol, narcotics, sexual stimulation,
adrenalin, aggressive feelings, conversation, or even the absence of required
medication in the individual under supervision. Computer monitoring of
the anthropotelemetry device's signals would enable a relatively small number
of supervisors to keep informed of nonconformists. The supervisor could be
alerted to the particular individual only when he transgresses boundaries
previously programmed into the computer. 10 9 Such monitoring devices would
have the advantage, if applied to all individuals, of placing one under
constant surveillance so that necessary reconstitutional measures could be
used they also would place the individual in a situation whereby he would
know; that his every action is observed, or observable, making him more
hesitant to perform proscribed conduct.110
Drugs, such as tranquilizers and psychic energizers, have already allowed
many persons previously confined in mental hospitals to be released as
productive, or at least not disruptive, citizens,"' and will be developed
further. Suitable doses could be injected into the bloodstream by remote
control of the supervisor, or the computer, if the anthropotelemetry device
discovers the need. The use of such drugs as lithium,"12 which has proved
effective in the treatment of certain forms of manic-depressive behavior, may
have no more stigma attached to it than the use of insulin, and may be
added to the water system, as fluorides are added. Alcohol, marijuana,
hallucinogens, and other precursers of soma"1 3 will be perfected and may see
wide use as temporary or permanent euphoriants, as the need is indicated.
Devices that enable one individual to experience vicariously all the feelings
of another will be perfected so that, again, temporarily or permanently, the
most mild mannered man can be an astronaut or a Don Juan or whatever
he desires merely by turning a selection knob." 4 Such devices can be utilized
as means of an entertaining excitement or conversely as an enervating
catharsis."15
of unmarried women between the ages of 16 and 21 if they are "in manifest danger of
falling into habits of vice or [are] leading a vicious life." See G. STuRus, TREATING THE
"UNTREATABLE" (1968) regarding therapeutic techniques used in a modern Danish detention
center.
108. Note, Anthropotelemetry: Dr. Schwitzgebel's Machine, 80 HARv. L. REV. 403 (1966).
(1967).
109. A. WESTIN, PRIVACY AND FREEDOm
110. See Kalven, The Problems of Privacy in the Year 2000, 96 DAEDALUS 876 (1967).
111. See Fleming, The Computer and the Psychiatrist, N.Y. Times, April 6, 1969, §6
(Magazine), at 44.
112. See Diamond, Lithium vs. Mental Illness, N.Y. Times, Jan. 12, 1969, §6 (Magazine),

at 30.
113. See A. HUXLEY, BRAvE NEv WORLD (1932) regarding a future society in which the use
of soma, a euphoriant, is a common method of achieving happiness. See Havemann, Psychochemistry: Personality by Prescription,PLAYBOY, Nov. 1968, at 110.
114. A. HuxLEY, supra note 113, predicts a major source of entertainment is the
"feelies." See S. MEAD, THE BIG

BALL OF WAX

(1954).

115. Cf. the two-minute hate of G.ORWELL, 1984 (1949) and the solidarity services, substitute pregnancies, and violent passion surrogate of A. HUXLEY, BRAVE NEW WORLD (1932).
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Although phrenologists have long proceeded upon the assumption that
different parts of the brain are centers of different emotions, it is only
recently that by the process of implanting electrodes within the brain and
introducing a slight electrical current that scientists have been able to find
by trial and error which parts of the brain, if stimulated, cause which reactions."16 For example, scientists have been able to produce pleasure, nausea,
aggression, and fear in animals and man." 7 Jose Delgado has been able to
stop a bull's charge in midcourse by sending a radio signal to an electrode
implanted in its brain." 8 By permanently implanting such electrodes, at
birth, and subjecting them to remote control by the supervisors of the
anthropotelemetry devices, or by the use of self-contained programmed implants analogous to heart pacemakers, society may be able to control nonconformists effectively and to reward proper behavior instantly. In some
cases self-control is sufficient. One narcoleptic was able to hold a part-time
job as an entertainer by pushing the button that caused electric stimulation
of the area of his brain that maintained his alertness." 9 Of course, excision
of a troublesome part of the brain might be a less expensive means of
achieving social control.120 The experiments with electric stimulation of the
brain lead to the conclusion that memory consists of electrochemical changes
in the structure of certain molecules in the brain cells. Holger Hyden's
experiments indicate that the training of mice in certain skills permanently
changes the structure of nucleic acid molecules in their brain cells. Experiments with flatworms suggest that the training of one individual can be
passed on simply by passing on the changed molecules to another individual.
In the present context, conformity to prescribed standards might be achieved
merely by injecting the individual with what could be in effect an artificial
virus containing nucleic acids of the appropriate molecular structure.' 2'
The major development to be discussed last is operant conditioning. The
experiments of Ivan Pavlov demonstrate that repeated presentations of a
neutral stimulus in a fixed and regular temporal arrangement with a natural
stimulus cause the previously neutral stimulus to elicit the response formerly
elicited only by the natural stimulus.22 For example, the ringing of a bell
(neutral stimulus) shortly precedes the placing of food (natural stimulus)
in the mouth of a dog, which elicits salivation. After several presentations
respondent conditioning takes place; the ringing of the bell alone elicits
salivation. 23 B. F. Skinner has surpassed earlier efforts by inducing animals
to perform desired tasks that are not "natural" to that animal. In operant
conditioning the one of the variety of random responses by the subject to
116.
117.
(1963).
118.
119.

See Coughlin, Control of the Brain, LIFE, Mar. 8, 1963, at 90.
Heath, Electrical Self-stimulation of the Brain in Man, 120 AM. J. PSYCHIATRY 571

Rosenfeld, The Psycho-biology of Violence, LIm, June 21, 1968, at 67.
Heath, supra note 117.
120. See THE MENTALLY DISABLED AND THE LAw 148 (F. Lindman & D. McIntyre, Jr.
eds. 1961).
121. See Rosenfeld, Will Man Direct His Own Evolution?, LiFE, Oct. 1, 1965, at 94.
122.
123.

See I. PAVLOV, CONDIMONED REFLEXES (1927).
See G. REYNOLS, A PRImER OF OPERANT CONDMONING 95-96
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its environment that most closely resembles the desired response is chosen
for reward, or reinforcement. Such selective reinforcement increases the
frequency of the response that is reinforced. After that behavior is firmly
established, a variation that is still closer to the desired response is reinforced.
For example, rewarding a pigeon with food when it walks toward a lever
in the experimental chamber encourages repetition of that behavior. Giving
it more food when it lifts its foot while in front of the lever encourages that.
Through such a series of reinforcements of steps toward a goal, rather complex
behavior can be taught.124 The classic example is Skinner teaching pigeons
to play miniature table tennis. Neal Miller has proceeded further, and
through operant conditioning is able to control certain functions, such as blood
pressure and intestinal contractions, that have traditionally been thought
to be involuntary. 125 Both respondent and operant conditioning are applicable to humans126 and might even be implemented through anthropotelemetry
devices. Presently teachers are able to control behavior in nursery school by
ignoring the child when he is crying. He soon stops his crying in order to
receive the reward of attention. 127 Similarly, cooperation with others can become standard behavior if it is rewarded.12 The same techniques have been
used with severely disturbed individuals. By rewarding a psychotic patient
with food when she appeared for meals wearing slightly less than her usual
clothing of a half-dozen dresses, sweaters, and several pair of stockings,
psychologists were able to gradually induce normal behavior in dressing,
which was accompanied by her initiation of participation in small social
events in the hospital.- 29 If operant conditioning is effective in treating
young children and adult psychotics, it would seem worthy of application
in prisons130 and, indeed, in instilling appropriate values at every stage of
an individual's life. Of course, the use of reinforcement to condition behavior
in an institution must be followed by the continuation of appropriate reinforcements upon the individual's release, or he may return to his proscribed

124. Id. at 25-31.
125. N.Y. Times, Jan. 31, 1969, at 37, col. 5.
126. B. SKINNER, ScIENCE AND HUMAN BEHAVIOR (1953); B. SKINNER, WALDEN Two (1948)
(fictionalized account of life in a community utilizing his methods); CONTROL OF HUMAN
BEHAVIOR (R. Ulrich, T. Stachnik & J. Mabry eds. 1966).
127. Harris, Wolf & Baer, Effects of Adult Social Reinforcement on Child Behavior,
20 YOUNG CHILDREN 8 (1964).
128. Cohen, Justine and His Peers: An Experimental Analysis of a Child's Social
World, 33 CHILD DEVELOPMENT 697 (1962); Homme, deBaca, Devine, Steinhorst & Rickert,
Use of the Premack Principle in Controlling the Behavior of Nursery School Children, 6
J. EXPERIMENTAL ANALYSIS OF BEHAVIOR 544 (1963).
129. Ayllon, Intensive Treatment of Psychotic Behaviour by Stimulus Satiation and
Food Reinforcement, I BEHAVIOUR RESEARCH & THERAPY 53 (1963). See also Ayllon & Michael,
The Psychiatric Nurse as a Behavioral Engineer, 2 J. EXPERIMENTAL ANALYSIS or BEHAVIOR
323 (1959).
130. See Burchard & Tyler, The Modification of Delinquent Behavior Through Operant
Conditioning, 2 BEHAVIOR RESEARCH & THERAPY 245 (1965); Gelder, Can Behavior Therapy
Contribute to the Treatment of Delinquency?, 5 BRIT. J. CRIMINOLOGY 365 (1965).
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conduct. For that reason, the parents or the parole supervisor of the individual
must be instructed in the advisable techniques.131
A widespread application of the techniques of operant conditioning is
the teaching machine, or programmed instruction. Programmed instruction
requires the presentation of a small unit of information to the student, to
be followed by his response to a question regarding that information. An
immediate reward, that is, the machine's informing the student that his
132
answer is correct, encourages the behavior that caused the correct answer.
Such techniques are in increasing successful use in schools, industry, and the
33
armed forces.1
The advantage of operant conditioning is that the individual chooses
to do that which pleases him while at the same time society ensures that
what pleases the individual pleases society. 34
Techniques of operant conditioning of human beings that are effective
without the subject's awareness that he is being treated have been perfected.
For example, one experimenter informed subjects that he was interested in
changes in body tension when noise was occasionally superimposed on music.
Unknown to the subjects, the noise was turned off automatically for fifteen
seconds when a recording electrode attached to the subject's right hand
registered a thumb twitch. The subjects became conditioned rapidly, first
escaping from the intruding noise, and subsequently completely preventing
its intrusion by unconsciously twitching their thumbs. Questioned after the
experiments, the subjects displayed no evidence of suspecting that they had
any control over the noise.135 Sophistication of operant conditioning techniques can enable reconstitution on a large scale without the potential nonconformist becoming aware of his transformation. For the more difficult
cases, where the awareness by the individual of his reconstitution is unimportant, more effective methods may be necessary. For example, techniques
utilized during the Korean war may be viewed as a type of operant conditioning. That is, the prisoner who cooperated was rewarded by the removal
of some or all of the deprivations that had been inflicted upon him. Such
techniques, however, require extensive internment and infliction of pain as
131. See Risley & Wolf, Experimental Manipulation of Autistic Behaviors and Generalization into the Home, in CONTRoL OF HUMAN BEHA IOR 196 (R. Ulrich, T. Stachnik &

J. Mabry eds. 1966); Wolf, Risley & Mees, Application of Operant Conditioning Procedures
to the Behaviour Problems of an Autistic Child, 1 BEiAvlouRREsEARcH & TERAPY 305

(1964).
132. Holland, Teaching Machines: An Application of Principles from the Laboratory,
3 J. ExPERnMENTAL ANALYsIS OF BrHAVOR 275 (1960).
133. Hughes & McNamara, A Comparative Study of Programmed and Conventional
Instruction in Industry, 45 J. Appr PSYCHOLOGY 225 (1961).
154. For example, the lessons of operant conditioning would teach us that a very effective method of discouraging wheat surplus is to monetarily reward farmers for not
planting wheat. Although the same result might be obtained through fine or imprisonment of those who plant wheat, the first method seems more pleasant for all concerned.
See Rogers & Skinner, Some Issues Concerning the Control of Human Behavior: A Symposium, 124 SCIENcE 1057 (1956).
135. Hefferline, Keenan & Harford, Escape and Avoidance Conditioning in Human
Subjects Without Their Observation of the Response, 130 ScIENCE 1338-39 (1959).
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well as substantial numbers of supervisory personnel. 136 They would therefore
be ineffective for large groups. Of course, if none of the techniques mentioned
above is effective, transportation to some isolated area or painless death may
be necessary. 137 Presumably such a reconstitution would be uncommon and
instituted only with due process of law.
POSTDEVIATIONAL RECONSTITUTION

In those instances, which should become increasingly rare, in which the
preconception, prenatal, and predeviational tests and reconstitutions are
ineffective in preventing nonconformity, society will be faced with an easier
predictive task, that is, the individual will have proved to be a nonconformist
by his conduct; but it faces more difficulty in terms of reconstitution. It
is at this point that society has traditionally concentrated its efforts. Both
violations of the criminal law and of other standards of conduct usually
involve not only a certain mental state, but also an act on the part of the
individual.138 Upon determination by the appropriate decisionmaker that,
for example, the individual has committed a crime, is mentally retarded, or
is a juvenile delinquent, that decisionmaker exercises his discretion regarding
the nature of the treatment to be imposed. That may involve the orthodox
sentence to an institution, whose officials make further decisions regarding
treatment, or it may take the form of probation upon certain specified
conditions. 139 Such conditions as voluntary psychiatric treatment would seem
ample precedent for requiring more effective types of postdeviational
reconstitution. Each of the techniques utilized for predeviational reconstitution is available, and although the extent of reconstitution should fit the
nonconformity, society will have fewer compunctions about total reconstitutions because the individual has demonstrated his nonconformity.
One of the tests previously referred to, that for the XYY chromosome
distortion, has recently received attention because of its potential effect
upon criminal law and the defense of insanity. It is urged by some that the
XYY individual possesses uncontrollable innate aggressive characteristics
exceeding those of the normal person and therefore he should be excused
on the basis of the insanity defense. The M'Naghten test, 14 0 if read as

136. See, e.g., R. CONDON, THE MANCHURIAN CANDIDATE (1959); G. ORWELL, 1984 (1949);
MANIPULATION OF HUMAN BEHAVIOR (A. Biderman & H. Zimmer eds. 1961); Farber, Harlow
& West, Brainwashing, Conditioning, and DDD (Debility, Dependency, and Dread), 20
SOcIOMmERY 271 (1957).
137. Cf. A. HUXLEY, BRAVE NEW WORLD (1932) regarding deportation to the smaller islands of the world; G. ORWELL, 1984 (1949) regarding execution of the nonconformist following his "cure."
138. See J. HALL, GENERAL PRINCIPLES OF CRIMINAL LAW ch. 6 (2d ed. 1960).
139. See, e.g., FLA. STAT. §948.03 (1967).
140. M'Naghten's Case, 8 Eng. Rep. 718 (1843). "[T]o establish a defense on the ground
of insanity, it must be clearly proved that, at the time of the committing of the act, the
party accused was labouring under such a defect of reason, from disease of the mind, as not
to know the nature and quality of the act he was doing; or, if he did know it, that he did
not know he was doing what was wrong."
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broadly as it can be,' and certainly the M'Naghten test used in conjunction
with the irresistible impulse test, 4 2 the Durham rule,. 43 and the Model Penal
Code Rule -4 would seem to allow testimony by genetic experts of the
presence of the XYY chromosome distortion. Psychiatric experts can then
testify regarding the effect of that distortion and the individual's environment
upon his conduct. However, inasmuch as apparently a substantial number
of persons with the XYY chromosome distortion have not committed proscribed conduct, it would seem that the XYY chromosome distortion should
not be an automatic defense.
In light of developing scientific techniques for social control through
reconstitution of the individual, it would seem important to reask the
question: "Abolish the insanity defense- why not?' ' 1 45 The question for the
authorities perhaps should not be whether the individual has committed a
tort, or a crime, and is excused by reason of insanity, but rather, has the
individual nonconformed to the extent that he should be partially or totally
reconstituted? The individual could then be reconstituted in as pleasant,
short, and effective a manner as modem science can provide.'"4 Only then
will society have maximized social control- through reconstitution of the
individual.
With the advent of effective social control through the reconstitution of
man so near at hand, several important questions remain. The first is: Who
will control the reconstitution of man? There are today several levels of
social control, with different decisionmakers at each level. The same will be
true tomorrow. There will be breaches of the rules of games, etiquette, morals,
civil law, and criminal law. The sanctions will be ridicule, ostracism, excommunication, money damages, fines, and incarceration. The nonconformist's
friends, acquaintances, social group, victim, and state officials will determine
whether the standard of conduct has been violated and the nature of the
sanction. As more effective means of reconstitution become available, each
141. A. GoLUSTmN,THE INSANITY DzFENSE (1967).
142. See, e.g., Parsons v. State, 2 So. 854, 866-67 (Ala. 1887). "[D]id he know right from
wrong, as applied to the particular act in question? . . . If he did have such knowledge,
he may nevertheless not be legally responsible if the two following conditions concur: (1)
If, by reason of the duress of such mental disease, he had so far lost the power to choose
between the right and wrong, and to avoid doing the act in question, as that his free
agency was at the time destroyed; (2) and if, at the same time, the alleged crime was so
connected with such mental disease, in the relation of cause and effect, as to have been the

product of it solely."
143. Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954). "[AJn accused is not
criminally responsible if his unlawful act was the product of mental disease or mental
defect."
144. MODEL PENAL CODE §4.01 (rent. Draft No. 4, 1955). "(1) A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease
or defect he lacks substantial capacity either to appreciate the criminality of his conduct
or to conform his conduct to the requirements of law."
145.

Goldstein & Katz, Abolish the "Insanity Defense" -Why

(1963); see E. PINcOFFs, THE
BUTER, EREWHON

146. See

RATIONALE OF LEGAL PUNISHMENT

Not?, 72 YALE LJ. 853

ch. 6 (1966). See also S.

(1872).

K. MENNINGER,
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of the decisionmakers will utilize those that seem appropriate to him and
are not in violation of a standard that he must meet. For example, as parents
learn more about the techniques of operant conditioning they will utilize
them to control their children, just as they use less effective means today.
On the other hand, the use by an individual of chemicals to control other
individuals for his own purposes is as likely to be a violation of a standard
of conduct tomorrow as it is today. The more drastic methods of reconstitution of individuals will not be at the command of a group of mad scientists
who wish to control the world. But, through due process of law and a
reasoned exercise of the police power, organized society will continue to
make decisions regarding the conduct of individuals. The decisions, based
upon the advice of experts, will be more far-reaching than those made by
similar officials today for they will affect not just a few years of an individual's
life, but his entire existence, and not just a few individuals, but the whole
of mankind.
The second question is: Why will officials reconstitute man? Officials
will reconstitute man for the same reasons that persons in power have always
exercised their power. Obviously, motives vary. The desire for internal
peace, order, and justice is an adequate reason to reconstitute men and man.
Less worthy motives there are and will be. It is no less important with those
powerful means of social control than with present means that worthy leaders
be chosen. As means of social control become more effective, nonconformities
presently deemed too insignificant for consideration by the criminal law,
such as violations of the rules of games, etiquette, morals, and the civil law,
may be assimilated into the category of nonconformities in which the state
takes an active interest. For example, if the state can prevent playing offsides
in football games as easily as it can prevent murder, why should such a
nonconformity be tolerated? Perhaps all conduct will gradually be gathered
within the competence of the official reconstitutive agencies so that there
need be no published standards of conduct. 147
The third question is: How will reconstitution take place in the face of
probable opposition to the concept by many individuals? 148 Because the
possibly objectionable new means of social control will be utilized at first
only against those without power, the state will not need their consent.
Moreover, the new means of control will be developed gradually, rather
than suddenly, and can be put into operation gradually, rather than in a
manner that will alarm the general population. For example, how many
murderers subject to the death penalty will complain when the judge
sentences them to almost any treatment that saves life? If the murderer does
not complain, how many citizens will complain about his treatment, except
perhaps to say that it is too lenient? Success in the reconstitution of murderers
147. See G. Orwell, 1984 (1949) for a forecast of society in which for the party members
there are no crimes save one- "thought crime."
148.
CHANGE
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will prompt extension of treatment to individuals convicted of other crimes
of violence against the person, then to individuals convicted of serious crimes
against property. Society already countenances the compulsory treatment of
narcotics addicts, alcoholics, the insane, and even potential sexual offenders.
Individuals, be they convicted murderers or merely potential sexual offenders,
can receive reconstitution regarding not only their specific nonconformities,
but also a general reconstitution. Proven value in reducing recidivism and
creating good citizens will encourage extension of the benefits of reconstitution to all persons convicted of crimes, including misdemeanors and offenses.
Inasmuch as it seems that few, if any, persons live long without violating the
law, it would seem that few, if any, persons would escape that amount of
reconstitution deemed necessary. Of course, a vocal opposition to the concept
of reconstitution might well be grounds for rather drastic reconstitution of
the individual who happens to violate a traffic law.
At the same time that reconstitution is gradually being introduced at the
most serious level of nonconformity, murder, it can be introduced at one of
the more trivial levels. For example, the required courses regarding the
dangers of automobiles, drugs, alcohol, smoking, and communism could well
be utilized to indoctrinate children with other orthodox views regarding the
practical, the moral, the medical, and the political. When reconstitution
from the top approaches reconstitution from the bottom, effective opposition
to the concept should be negligible.
The internment camps of the 1940's; expanding provisions for civil commitment of the insane, the alcoholic, the addicted, and the dependent; the
existence of the crimes of abortion, homosexual conduct, prostitution, and
gambling; 149 and the recent proposals of President Nixon for preventive
detention of the dangerous pending trial 150 demonstrate a long-standing and
continuing interest of Americans in preventing offensive conduct. The establishment of a national data bankis5 and the fingerprinting of all school
children 52 will aid this effort. Title One of the Omnibus Crime Control and
Safe Streets Act of 1968 provides for research in the area of behavioral control
in order to prevent crime. A government sponsored proposal for implementation of the Act places high priority on operant conditioning, the use of drugs
and surgery, the prediction of crime, and the genetic correlations of violent
behavior.53

149. See E. SCHUR, CPiums Wrrmour ViarsMs (1965).
150. Goldstein, Jail Before Trial, NEW REPUBLIC, March 8, 1969, at 15. But see Foote,
The Coming Constitutional Crisis in Bail, 113 U. PA. L. REv. 1125, 1164 (1965).
151. See A. Wzsrxu, PRIVACY AND FREEDoM (1967); N.Y. Times, July 27, 1966, at 33, col. 5.

152. A bill to require the fingerprinting and photographing of every seventh grader
has been ified in the Florida Senate, St. Petersburg (Fla.) Times, Feb. 22, 1969, §B at 3, col.
1.
153. LAw ENFORCEMENT ASSISTANCE ADMIN., DEP'T OF JusTIE, A NATIONAL PROGRAM OF
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Given the importance of the problem of social control, the undoubted
perfection of the new techniques, and the realization that man has invariably
utilized the technology available to him, 154 it is only a matter of time until
social control through the reconstitution of man is a reality. 15 The wisdom
of man will ensure that we will be no less free than we are today.

154. See J. ELLUL, THE TECHNOLOGICAL SOCIETY (1964); Playboy Interview: Marshall
McLuhan, PLAYBOY, Mar. 1969, at 53, 74.
155. See Skinner, Freedom and the Control of Men, 25 Aa. SCHOLAR 47 (1955) regarding
the extent of present efforts to control men and the desirability of future extensions. But
see J. KRUTCH, THE MEASURE OF MAN (1954).
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